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Criminal punishment in America is harsh and degrading - more so than anywhere else
in the liberal west. Executions and long prison terms are commonplace in America.
Countries like France and Germany, by contrast, are systematically mild. European
offenders are rarely sent to prison, and when they are, they serve far shorter terms than
their American counterparts. Why is America so comparatively harsh? In this novel
work of comparative legal history, James Whitman argues that the answer lies in
America's triumphant embrace of a non-hierarchical social system and distrust of state
power which have contributed to a law of punishment that is more willing to degrade
offenders.
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提出了一个极佳的问题，与涂尔干直接对话，史料运用稳准有力，将法律史（史料及传
统梳理）、法社会学（文化与法律）与比较法（德、法、美三种类型）结合。结论指向
status与punishment在三种社会中不同作用方向（Level up and
degradation），并与国家能力及官僚制度并而论之。更深一层，Whitman则是在挑战
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一种整体论的倾向：现代性，或者社会达尔文主义，并不能一以概之解释社会发展轨迹
。同样具有身份、基督教及资本主义特征的德、法、美在刑罚上，便发展出不同轨迹。
就如一笔带过的日本与中国，儒教传统虽然根植于两国，却也发展处了截然不同的法律
倾向。

-----------------------------
文化导向的比较法杰作。从当代美国刑罚为何比欧陆（法/德）更加严厉之问题入手，
指出其中关键在于双方的status传统不同。欧陆身份差异传统深厚，为了破除刑罚的差
异性，其近代刑罚发展走向是level
up，向高看齐，所以更加温和；而美国天然缺乏身份差异，故刑罚发展走向反倒是leve
l
down，向低看齐，因此更加严厉。在挑战Durkheim现代化与刑罚之经典论述的同时，
亦对自身方法之局限有清醒认识（结尾处指出中日之别便无法以Status传统解释）。
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